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85. Engineer's Measurements and Classifications Final and Conclusive. In order to avoid disputes as to both the quantity and the quality of the work done, jt is customary to specify that the measurements and classifications of the engineer shall be final and conclusive, and binding upon both parties. This is a very important provision, and places a great responsibility upon the engineer, while it binds, at the same time, the two principals to the contract, and forces them to submit to the engineer's decisions, except as some special provision such as that stated in article Si allows one or both of the parties to examine into the correctness of the engineer's estimates. As a matter of course either party is always at liberty to examine questions of fact and, so far as it is practicable, to remeasure quantities at subsequent times. Either party would be at liberty in case of a suit at law to have such quantities remeasured to determine such question of fact, but so far as the classification of the material is a matter of opinion on the part of the engineer, and so far as measurements of quantities have become impracticable at a subsequent period, to this extent a clause such as is here proposed binds absolutely both parties to the contract. Neither party now has any release from the decision of the engineer, except on one of two grounds:
First. Either party may bring a suit in equity, in which case the terms of the contract are not made the basis of the suit; or
Second. Either party may enter a plea of fraud on the part of the engineer, which, if sustained, would of course vitiate the decisions of such engineer. Neither of these grounds offers much encouragement to either party. A case could not be sustained in equity contrary to the terms of an expressed written agreement, except it could be shown that gross and violent injustice had been worked by a strict compliance with its terms. Neither is it desirable in a civil suit to enter a plea of fraud, since this is very difficult to maintain, and can only be